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Legal Requirements to Make Electronic Information Accessible 

Who is Required to Make its Information Accessible?

Section 504 of Rehabilitation Act (1973): recipients of federal funding (grants)

Americans with Disabilities Act (1990): 

Title II: Public Institutions covered 

Title III:  Private “Places of Accommodation” that serve the public covered “No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations … by any person who … operates a place of public accommodation." What is “place of accommodation” e.g., insurance policy coverage/healthcare=goods/services? See  http://www.law.duke.edu/shell/cite.pl?50+Duke+L.+J.+297 

September 9, 1996 Department of Justice Opinion to Senator Tom Harkin, “Covered entities that use the Internet for communications regarding their programs, goods, or services must be prepared to offer those communications through accessible means as well…Instead of providing full accessibility through the Internet directly, covered entities may also offer other alternate accessible formats, such as Braille, large print, and/or audio materials, to communicate the information contained in web pages to people with visual impairments.” http://www.usdoj.gov/crt/foia/tal712.txt
Accessible Web May Mean Making Information Available in Alternate Medium

So far the question of whether Section 504 and the ADA require websites to be accessible (as opposed to simply making the same information displayed on their website available some other way) is not fully settled.  Two federal district courts issued opinions in 2002 that bear on this issue (opposite outcomes but neither opinion precludes offering information posted on the web available in some other alternate format as a means of making web information accessible) :

Martin v. Metropolitan Atlanta Rapid Transit Authority (MARTA), (ND Georgia, 10-7-02) (Preliminary Injunction): MARTA involved public transportation system which was bound by Section 504 (as a recipient of federal grants) and by Title II of the ADA, which applies to public entities. In this case, the federal court held that the fact that this public service had not made its basic route and schedule information available to blind individuals in any accessible format (e.g., Braille, telephone, or accessible website) violated the law. The court did not address whether MARTA might meet its accessibility obligations by providing the same information on its website via another alternate medium, and continuing to leave its website information electronically inaccessible. http://www.gand.uscourts.gov/documents/1001cv3255TWTinj.pdf
Access Now, Inc v. Southwest Airlines, No. 02-21734 (SD Fla., 10-18-02): Per Title III Southwest Airline's website found not to be, in and of itself, a "place of public accommodation" since the inaccessible website did not impede access to "a specific, physical concrete space." In other words, Southwest Airline was still responsible for making the information on its website accessible, but the website itself did not have to be accessible to blind viewers so long as there was another medium through which the same information could be accessed.
Good Power Point presentation on impact of Section 504 and Title II of ADA on web accessibility requirements of postsecondary institutions, posted at http://uwctds.washington.edu/ocr_slides/index.htm 

Regarding whether private entities that “live” only on the internet must make the information provided on their webpages accessible to viewers, there’s good news for those who live in California, which has two state access laws that provide stronger coverage than offered so far by federal law. The National Federation of the Blind v. Target (September 28, 2007) decision held that regardless of whether federal law ADA (Title III) does or does not require that a private entity have a physical location in order to be considered a “place of accommodation”, the California state laws Unruh Act and Disabled Persons Act offer broader coverage (than federal law) and require information provided on websites be accessible even if the private entity has no physical “brick and mortar” location. The opinion does not define what it means to be accessible, and explicitly states that it is not addressing (at this point in the litigation) whether instore assistance and/or a 1-800 customer service phone number are sufficient as a way of making the information available on the web accessible to blind individuals. Plaintiffs are arguing that blind shoppers unable to access the web are deprived of an opportunity to “pre-shop” as done by sighted shoppers on the web. 

http://www.icdri.org/Target%20Class%20Action%20Memorandum%20Opinion.pdf  


International Consensus Growing on Right to Access Electronic Information

It should be noted that with respect to the right of persons with disabilities to access electronic information, international expectations are becoming increasingly codified. 
The Convention on the Rights of Persons with Disabilities and its Optional Protocol were adopted by the United Nations General Assembly on 13 December 2006, and opened for signature on 30 March 2007. On 30 March, 81 Member States and the European Community signed the Convention, the highest number of signatures of any human rights convention on its opening day.  44 Member States signed the Optional Protocol, and 1 Member State ratified the Convention. The Convention was negotiated during eight sessions of an Ad Hoc Committee of the General Assembly from 2002 to 2006, making it the fastest negotiated human rights treaty. The Convention aims to ensure that persons with disabilities enjoy human rights on an equal basis with others. 

Under Article 21 of the Convention (Freedom of expression and opinion, and access to information), countries which ratify the Convention are expected to take many steps to ensure access to electronic information and technology for persons with disabilities:
States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice, as defined in article 2 of the present Convention, including by:

a. Providing information intended for the general public to persons with disabilities in accessible formats and technologies appropriate to different kinds of disabilities in a timely manner and without additional cost; 

b. Accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other accessible means, modes and formats of communication of their choice by persons with disabilities in official interactions; 

c. Urging private entities that provide services to the general public, including through the Internet, to provide information and services in accessible and usable formats for persons with disabilities; 

d. Encouraging the mass media, including providers of information through the Internet, to make their services accessible to persons with disabilities; 

e. Recognizing and promoting the use of sign languages. 
Convention Text at http://www.un.org/disabilities/default.asp?id=61 
List of those countries signing (note: U.S. has not signed) http://www.un.org/disabilities/default.asp?navid=18&pid=257 
Right to Information versus Right to Accessible Electronic Format/Online 
What laws have been enacted to specifically require that electronic information displayed on a website itself be accessible (as opposed to providing the same information elsewhere in an accessible format such as Braille, telephone, in person, etc.).

All governmental agencies (including public colleges) must make their information/websites accessible in some manner (since they are bound by ADA Title II and usually Section 504, neither of which articulate any particular electronic access standard). Moreover, private entities also must make their information/websites accessible in some manner insofar as they are recipients of federal funds (thereby covered by Section 504) or deemed to be “places of accommodation that serve the public” under Title III of the ADA. In other words, up until 1998 (Section 508), federal laws requiring that website information (of a public entity or a private “place of accommodation” that served the public) be accessible were generally interpreted to mean that the same information had be provided in an alternate accessible format.

Government Entities Mandated Not to Buy Inaccessible Electronic Information
Federal Section 508 (amendment to) Rehabilitation Act (1998)(29 U.S.C. Sec. 794d): Federal agencies must make their electronic and information technology accessible to people with disabilities when they develop, procure, maintain, or use electronic and information technology. Note: private vendors still aren’t prohibited from making/selling inaccessible products/information, but the federal government is prohibited from buying the product if it’s not accessible! This is called incentivizing the industry rather than directly regulating it. Most important feature of Section 508 is that it articulated a specific standard for what is meant for electronic information to be accessible, and by so doing, made clear that for those covered by Section 508, providing the equivalent information in an alternate accessible format was no longer enough. http://www.section508.gov/index.cfm?FuseAction=Content&ID=3  

That same year in 1998 Congress passed the Assistive Technology Act to facilitate States receiving federal funds to assist them in providing assistive technology to persons with disabilities. http://www.section508.gov/docs/AT1998.html
On September 29, 2002, the Governor of California signed California Senate Bill 105 containing Section 2 in which California Government Code Section 11135-11139.8 was amended to indicate that in developing, procuring, maintaining, or using electronic or information technology, California State “governmental entities” shall comply with the accessibility requirements of Section 508 and its implementing regulations (36 CFR Part 1194), see http://www.leginfo.ca.gov/pub/01-02/bill/sen/sb_0101-0150/sb_105_bill_20020929_chaptered.html   

California Community Colleges promptly recognized their obligation to comply with Section 508, through General Counsel’s Legal Opinions M 01-17 (June11, 2001) http://www.htctu.net/divisions/webaccess/508/Legal%20Opinion%20M%2001-17.pdf   and M 03-09 (March 20, 2003) http://www.htctu.net/divisions/webaccess/508/Legal%20Opinion%20M%2003-09.pdf 
In 2003 the California Legislature passed Senate Bill 302, Chapter 784, which made explicit that Section 508 applies to the California State Universities. This was conveyed to CSU Presidents from the Office of the CSU Chancellor by Executive Order 926 on December 20, 2004 (effective January 1, 2005), see http://www.calstate.edu/eo/EO-926.html 
The CSU systemwide Accessible Technology Initiative is online at http://www.calstate.edu/accessibility/  An overview (July 11, 2007) of this initiative is at http://www.calstate.edu/accessibility/downloads/Resources_for_Accessible_IM_Presentation.ppt#295,1,Resources for Accessible Instructional Materials  

The University of California has not taken a formal position on the applicability of Section 508 to the UC system, although of course UC continues to be required to make information on its websites accessible as per federal Section 504 and Title II of the ADA. 

In summary, for all those not directly covered by Section 508, but simply required to be accessible under Section 504 or the Americans with Disabilities Act, the U.S. Dept of Justice (2003) suggests Section 508 as guideline, references W3C as an even more comprehensive guideline for creating accessible webpages, and provides a voluntary action plan for those seeking to create accessible websites, see http://www.usdoj.gov/crt/ada/websites2.htm 

Publishers Mandated To Provide Instructional Materials in Electronic Format
In general publishers have been free to sell their books without providing the information in alternative formats, as they have had no duty to make the “product” itself accessible, even when obligated to make accessible their method of delivering the product (e.g., the store or website). However, as mentioned above, most educational institutions are covered by federal laws that require them, once the book is selected as part of their educational curriculum, to make it accessible by providing it in an alternate format to students with disabilities. Making a printed hardcopy book accessible is often accomplished at a cost of great expense, time and labor on the part of the educational institution, while the publisher is not required to pay any portion of this accessibility cost out of the profits of selling an “inaccessible” book (not available in alternate format). 

Several states have passed laws that require publishers of textbooks, selected by state educational institutions for curriculum purposes, to provide the same information available in the hardcopy printed textbook in an alternate accessible electronic format. The requirement that publishers provide the electronic version of the textbook is meant to facilitate an educational institution in meeting its legal obligation to make the textbook accessible for students with print disabilities. Because states usually formally approve textbooks selected for use in the K-12 curriculum statewide and those textbooks are then actually purchased by the public schools (another government entity), it has been less controversial for a state (as the publisher’s primary customer) to mandate that publishers of printed K-12 textbooks make the contents available in an alternate accessible electronic format. It is politically trickier to require post-secondary textbook publishers to provide electronic contents of the hard copy printed textbooks, as post-secondary instructional materials are selected for an individual course by individual instructors and then purchased by individual college students. 

Here in California, effective January 1, 2000, Assembly Bill 422 is the state statute that requires publishers of textbooks sold to students attending California Community Colleges, California State Universities, and the University of California campuses, to timely provide the textbook information in an electronic format upon request. According to AB-422, "Computer files or electronic versions of printed instructional materials shall maintain the structural integrity of the printed instructional material, be compatible with commonly used Braille translation and speech synthesis software, and include corrections and revisions as may be necessary." http://www.htctu.net/divisions/altmedia/ab422/AB422Requirements.html 
The California Community Colleges cutting edge De Anza High Tech Center Training Unit http://www.htctu.net/ (Director Carl Brown), operates its own Alternate Text Production Center (ATPC) http://www.atpc.net/ to provide printed text in alternate formats, such as Braille, voice, and electronic text. In addition, the De Anza High Tech Center manages the Alternate Media Exchange Database (AMX) http://www.amxdb.net/ which provides California community colleges and other higher education institutions a forum for identifying book materials created in alternate formats (e.g., braille, e-text, DAISY, etc.) for use by students with verified print disabilities.
The CSU Center for Accessible Media (CAM) is the central entity which coordinates CSU accessible instructional materials. See http://www.calstate.edu/accessibility/downloads/Resources_for_Accessible_IM_Presentation.ppt#303,7,CSU Center for Accessible Media (CAM)   

At the 2004 CSU Northridge International Conference on Technology and Persons with Disabilities, Jeff Senge (CSU Fullerton) presented findings: Four Year Report Card on progress made since AB 422 http://www.csun.edu/cod/conf/2004/proceedings/222.htm He estimates that the failure of publishers to comply with California law AB 422 costs the State of California millions of dollars each year, as colleges and universities must themselves translate the printed textbook information into an accessible electronic format in order to meet their obligations under the ADA and Section 504.

Instructional materials increasingly involve multi-media, and state laws are beginning to reflect this. A new Missouri Law (effective January 1, 2008) now requires every publisher or manufacturer of electronic video instructional materials to caption any product they offer to elementary or secondary schools, school districts, colleges or universities, for adoption or for sale, if the materials are designed, marketed, and sold for use in the instructional programs of state educational institutions, including but not limited to, materials on video tape, CD-ROM, digital video disk (DVD) and film.  The law imposes a penalty on the publisher or manufacturer of the video material in the amount of three (3) times the amount paid by the purchasing entity to have captions placed on the video.

http://dese.mo.gov/divspeced/EffectivePractices/documents/CapStat.pdf
Standards for Electronic Format of Instructional Materials 


NIMAS Standards Mandated (and Funded) for K-12
With respect to elementary and secondary schools, in the 2004 reauthorization of the federal Individuals with Disabilities Education Act (IDEA), in Section 674(e)(3)(B), Congress mandated that all state education agencies adopt the National Instructional Materials Accessibility Standard (NIMAS). Based on the DAISY/NISO Z39.86 (DAISY 3) specification, NIMAS is the technical specification for a consistent, well-structured and valid XML-based source files created by K–12 curriculum publishers or other content producers, and is suitable for subsequent transformation into accessible, student-ready versions. Specifically, these source files are used to create accessible specialized formats (i.e., braille, audio, digital, large-print, etc.) of print instructional materials.
The final NIMAS was published on July 19, 2006 (71 FR 41084) and was included as Appendix C to Part 300—National Instructional Materials Accessibility Standard—published on August 14, 2006. http://nimas.cast.org/  The NIMAS requirements affect all basal and related core materials published after July 2006. 
On October 2, 2007, the U.S. Department of Education's Office of Special Education Programs (OSEP) awarded 15 states and CAST (Center for Applied Special Technology), a leading education research and development organization, $4.9 million to launch the Accessible Instructional Materials (AIM) Consortium to improve the quality, availability, and timely delivery of accessible instructional materials to K–12 students with print disabilities. AIM Consortium state members are Delaware, Georgia, Iowa, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Missouri, New York, Pennsylvania, Utah, Vermont, Wisconsin, and Wyoming. http://nimas.cast.org/about/resources/aim_consortium_pr.html 

On December 27, 2007, the U.S. Department of Education's Office of Special Education Programs awarded CAST two five-year Cooperative Agreements to establish two national centers to further develop and implement the National Instructional Materials Accessibility Standard (NIMAS). http://www.afb.org/Section.asp?SectionID=58&TopicID=255 

And now to step back and appreciate exciting recent developments on the international front in terms of the development of a voluntary consensus about a standardized format for publishing electronic information. 

Standards for Electronic Information Format are Important to Everyone

The importance to everyone of developing a universal standard system for communicating electronic information cannot be overestimated. Not just those with disabilities, but all of us benefit by standardizing the format of electronic information, as a standardized format . . .  

Is compatible with widest variety of products


Promotes cost effective tools for creating curriculum online


Reduces learning curve required of instructors and students

For amazing examples of the Electronic Curb Cut Phenomena, see  http://www.icdri.org/technology/ecceff.htm
Developing Standards for Information in Electronic Format
Standards for the format of electronic information have developed from two directions: 1) organizations focused on ensuring that information disseminated via the internet can be most easily utilized by the greatest variety of entities, and 2) the publishing industry whose members are traditionally rooted in printed information and who have moved into the electronic information as the process for producing information has morphed. Philosophically, the two groups sometimes work at cross purposes in that the former group continually seeks ways to expand those to whom the internet is available, whereas the latter group has historically been concerned about ensuring commercial viability based on securing intellectual property rights. The disability community has been actively working within both of these two larger movements to ensure that those with disabilities are not left behind.


International Standards for Web-Based Information

The World Wide Web Consortium (W3C) is the organization that standardizes the programming language followed by all web developers. It is an international consortium where Member organizations, a full-time staff, and the public, work together to develop Web standards. W3C's mission is to lead the World Wide Web to its full potential by developing protocols and guidelines that ensure long-term growth for the Web. The World Wide Web Consortium's (W3C) commitment to lead the Web to its full potential includes promoting a high degree of usability for people with disabilities. Tim Berners-Lee is the W3C Director. http://www.w3.org/Consortium/ 
The Web Accessibility Initiative (WAI) http://www.w3.org/WAI/  develops its work through W3C's consensus-based process, involving different stakeholders in Web accessibility. These include industry, disability organizations, government, accessibility research organizations, and more. WAI, in partnership with organizations around the world, pursues accessibility of the Web through five primary activities:

· ensuring that core technologies of the Web support accessibility 

· developing guidelines for Web content, user agents, and authoring tools 

· facilitating development of evaluation and repair tools for accessibility 

· conducting education and outreach 

· coordinating with research and development that can affect future accessibility of the Web 

Obviously, developing standards and persuading others to comply with those standards are two different things. As noted above, the U.S. Dept of Justice (2003) http://www.usdoj.gov/crt/ada/websites2.htm refers web designers to the standards developed by W3C/WAI to make their web pages as accessible as possible to the widest range of users, including users with disabilities. For the current version of the W3C/WAI Web Content Accessibility Guidelines (and associated checklists), see www.w3c.org/WAI/Resources, 



Standards for Publishers 

The International Digital Publishing Forum (IDPF) is the international trade and standards association for the eBook and digital publishing industry, and is comprised of about 100 leading publishing, technology, and non-profit companies and organizations. http://www.IDPF.org 

The National Information Standards Organization (NISO), an American non-profit association of over 70 organizations in the fields of publishing, libraries, IT and media. The focus of NISO is on identifying, developing, maintaining, and publishing technical standards to manage information in today's changing and ever-more digital environment. NISO recognizes that standards must reflect global needs. NISO was accredited in 1939 by the American National Standards Institute (ANSI), which is the entity that published the first U.S. architectural standards for buildings to be accessible. ANSI has designated NISO to represent U.S. interests as the Technical Advisory Group (TAG) to the International Organization for Standardization's (ISO) Technical Committee 46 on Information and Documentation. http://www.niso.org/about/index.html 
The DAISY Consortium (Digital Accessible Information SYstem Consortium) is a member of IDPF and has partnered with NISO. DAISY is best known for its leadership in the arena of open standards development, and for defining the digital talking book for readers with print disabilities, resulting in a complete transformation of the reading process for millions of people across the globe. The Consortium’s vision is that all published information, at time of release to the general population, be available in an accessible, highly functional, feature rich format and at no greater cost, to persons with print disabilities. Formed in 1996 by like-minded organizations and companies around the world, today the DAISY Consortium consists of nearly 70 non-profit organizations representing 35 different countries and more than 20 for-profit companies (Friends of the DAISY Consortium) which provide products and services to meet the needs of the DAISY community. http://www.daisy.org/about_us/index.shtml 
On November 16, 2007, Microsoft Corporation chose the National Information Standards Organization's (NISO) Specifications for the Digital Talking Book (ANSI/NISO Z39.86) as the centerpiece for a free, downloadable plug-in to provide feature-rich, structured information to persons who are blind or print disabled, as well as to assist in the creation of e-books. 

Microsoft is working in collaboration with the DAISY Consortium, maintenance agency for the DAISY/NISO standard. The result of this joint, standards-based, open-source development project will be "Save As DAISY," a plug-in for Microsoft Word that will convert Open XML-based word processing documents into DAISY XML, also known as DTBook. 

George Kerscher, Chairperson of the NISO Advisory Committee for the maintenance of the DAISY/NISO Standard: "We in the DAISY Consortium are asking all developers of publishing systems to create a similar feature. This functionality brings the world significantly closer to the time when all published information will be available in a highly functional, feature rich format that all people can use, especially persons who are blind and print disabled." 

DAISY Digital Talking Books (DTBs) go far beyond the limits imposed by analog audio books or commercial digital audio books. In a DAISY book, the audio is synchronized with the textual content and images, providing an accessible and enriched multimedia reading and learning experience. A DAISY book also supports multiple outputs, such as Braille and large print. DAISY Digital Talking Books provide the foundation for equitable and enhanced access to information, from education to leisure reading, emergency preparedness, and health care, for everyone. http://www.niso.org/news/releases/pr-DAISY-Microsoft-16nov07.html
The DAISY Consortium has begun a requirements gathering process to determine if changes to the DAISY/NISO Specification are necessary to more effectively meet a growing number of varied user needs. The Requirements Gathering process runs from October 31, 2007 through March 31, 2008 and is open to individuals who read material in accessible media, producers, publishers, educators, information providers, distributors, archivists, technology developers, and any other groups involved in the use, creation and/or distribution of accessible and/or multimedia content. Interested parties should go to http://www.daisy.org/z3986/requirements/ . 





Copyright Concerns

Whenever instructional materials are duplicated for educational purposees, questions arise regarding copyrights -- those laws designed to assure that the owner of instructional materials is appropriately compensated for use of those materials. 

There have been two different approaches to overcome the barriers imposed by copyright when seeking to duplicate copyrighted materials for educational purposes. The first approach involves enactment of legislation that eliminates the need to obtain permission from the copyright owner by creating “exceptions” to the copyright laws. Perhaps the most widely known exception that benefits those using instructional materials for noncommercial educational purposes is the Fair Use Exception. Because it is often difficult (time consuming and labor intensive) to track down the copyright holder of published information to obtain permission to replicate the information, the Fair Use provisions in federal copyright laws have long recognized that under certain circumstances permission need not be obtained from a copyright owner when the information is being replicated for limited purposes. 
The American Library Association discusses the requirements for Fair Use: 

United States copyright law generally reserves the right to make, display, and distribute copies of original works of authorship, or altered versions of those works (referred to as derivative works) to the copyright owner. There are some limited exceptions to this rule. For example, the law provides for the display and performance of certain works for educational purposes without requiring the prior consent of the copyright owners. Additionally, the law includes a fair use exemption that specifies that certain non-commercial, personal uses of a work will not be construed to violate the rights of the copyright owner. Unfortunately, many people mistakenly believe that the fair use exemption grants everyone an unlimited license to copy and use any work if it is for a good purpose. Under the fair use guidelines, however, generally only 10% of a work may be copied or altered without the consent of the copyright owner. Additionally, only non-commercial private uses are permissible. Consequently, entire books cannot be adapted - for example digitized - and distributed to individuals with disabilities within the guidelines of fair use. http://www.ala.org/ala/washoff/oitp/emailtutorials/accessibilitya/14.cfm



Chafee Amendment

On September 16, 1996, President Clinton signed into law the Chafee Amendment http://www.loc.gov/nls/reference/factsheets/copyright.html  The Chafee Amendment was enacted to allow duplication of an entire book under very specific conditions to serve a small number of persons with disabilities. 

At the 2004 national AHEAD conference (Association of Higher Education and Disability), the Association of American Publishers presented on the subject of copyright law and the Chafee Amendment:
The main purpose of the Chafee Amendment was to eliminate the need to compensate or obtain permission from a copyright owner, and thus save resources and provide greater efficiency, in the process of reproducing and distributing certain copyrighted works in formats that are accessible to persons who are blind or otherwise have difficulties making conventional use of print materials. In the absence of the Chafee Amendment, the reproduction and distribution of copyrighted works in, e.g., Braille or audio text, without the permission of the copyright owner, would infringe the copyright owner's exclusive legal rights to control the reproduction and distribution of copies of the works at issue. Although such reproduction and distribution probably would qualify in most instances for a "fair use" defense against a claim of infringement by the copyright owner, enactment of the Chafee Amendment was intended to authorize such activity under a general rule, rather than leave the legal authorization issue to the uncertainties of the "fair use" doctrine, which relies upon case-by-case determinations and analysis of the particular facts and circumstances in each instance. http://www.ahead.org/etext/Copyright%20Issues.doc

Which persons with disabilities may be served under the Chafee Amendment?

When defining the group of persons with disabilities the Chafee Amendment is intended to serve, the Chafee Amendment references a prior (1931) federal statute (from Federal Register 34 CFR Parts 300 and 301, p. 46621, published August 14, 2006): 

The Library of Congress regulations (36 CFR 701.6(b)(1)) related to the Act to Provide Books for the Adult Blind (approved March 3, 1931, 2 U.S.C. 135a) provide that blind persons or other persons with print disabilities include: 

(i) Blind persons whose visual acuity, as determined by competent authority, is 20/200 or less in the better eye with correcting glasses, or whose widest diameter if visual field subtends an angular distance no greater than 20 degrees. 

(ii) Persons whose visual disability, with correction and regardless of optical measurement, is certified by competent authority as preventing the reading of standard printed material. 

(iii) Persons certified by competent authority as unable to read or unable to use standard printed material as a result of physical limitations. 

(iv) Persons certified by competent authority
 as having a reading disability resulting from organic dysfunction and of sufficient severity to prevent their reading printed material in a normal manner. 


Who Is Authorized to Make Information Accessible under Chafee? 

An article on “The Chafee Amendment: Improving Access to Information” by Alison Lingane (Bookshare.org) and Jim Fructerman (Benetech Initiative) discusses the issues of which entities are entitled to take advantage of the Chafee Amendment when serving those with disabilities:

The issue of how schools qualify as authorized entities under Chafee has not been completely settled.   The Chafee definition of entities authorized to make accessible books is “a nonprofit organization or a governmental agency that has a primary mission to provide specialized services relating to training, education, or adaptive reading or information access needs of blind or other persons with disabilities.”   Disability student centers and special education units have interpreted this to include themselves since they have a primary mission related to disability access.  This issue hasn’t been a pressing one, since most of these efforts also seem to fall under the legal concept of fair use.  However, if schools expand their efforts by distributing accessible materials more widely, this might become a bigger issue.  The publishing industry has expressed discomfort with educational institutions becoming republishers of accessible materials on a scale beyond individual students… http://www.rit.edu/~easi/itd/itdv09n1/lingane.htm

What Types of Duplications does Chafee Amendment Allow?

As we know, information in today’s curriculum ranges from the traditional print, graphics/photography, microfische, audiotapes, and video/films, to the more modern digital/electronic text, webcasts, iPods, iTunes, and more.

Again, the American Library Association provides a conservative interpretation of the Chafee Amendment:

Even if certified as eligible to receive an adapted book, not all adaptations are permissible under the Chafee Amendment, which has also been the source of significant debate. The Chafee Amendment only permits printed books to be translated into certain named specialized formats: Braille, digital text, and audio. Large print, for example, is notably absent from the list of specialized formats. Some argue that computerized enlargers of digital text fall within the scope of the Chafee Amendment, however, there has not yet been a clear legal determination of this question. Additionally, the Chafee Amendment provides only for a literal translation of the book, so additional supports that would likely be used for students with learning disabilities (such as abridged versions, prompts, definitions, etc.) would not be permitted. http://www.ala.org/ala/washoff/oitp/emailtutorials/accessibilitya/14.cfm
Two years after signing the Chafee Amendment, on October 28, 1998, President Clinton signed into law the Digital Millennium Copyright Act (DMCA) http://www.copyright.gov/legislation/dmca.pdf which some interpret as undercutting the Chafee Amendment with respect to instructional materials that are not published in hardcopy print, but are published originally in an electronic format.
The article cited previously, “The Chafee Amendment: Improving Access to Information” by Alison Lingane (Bookshare.org) and Jim Fructerman (Benetech Initiative) addresses the impact of the Digital Millennium Copyright Act on the Chafee Amendment:

Even though Chafee permits nonprofits to provide accessible books to people with disabilities without permission from the copyrights holders, the Digital Millennium Copyright Act has a prohibition against tampering with a digital rights management system.  So, taking a commercial ebook and making it available in an accessible form is permitted under Chafee, but would require violating the DMCA.  To our knowledge, no entity that supplies books to the disabled wants to deal with this issue, so electronic books are avoided unless the publisher or author gives permission (which was what Chafee was designed to address). http://www.rit.edu/~easi/itd/itdv09n1/lingane.htm 

The Movement to “Open Source” Web-Based Knowledge
Post-secondary educational institutions have traditionally viewed their professors as assets, and their research as revenue sources. Nevertheless, a growing approach to overcoming copyright barriers has been to persuade the owners of intellectual property to generously and voluntarily “give away” many of their copyrights in advance, through agreements such as those posted on Creative Commons http://creativecommons.org/   The legal aspects are discussed at http://wiki.creativecommons.org/Legal_Concepts   

Not surprisingly, libraries have been the first pioneers into creating collaborative digital information exchange systems as their longtime historical mission is making information available for free to the widest population possible.

THE VISION: California’s Library Without Limits –published San Diego Union-Tribune

By Richard C. Atkinson (UC President) October 14, 1997 - CA Digital Library

Desiderius Erasmus, the 16th century father of Western humanism, dreamed of "a library with no limits other than the world itself." His dream was prompted by the invention of the printing press. Today, digital computer and Internet technologies are bringing his ambitious dream within reach. Instead of only seeking out knowledge in place-bound libraries, limited by what is locally available, we can range across the worldwide Internet to connect with digital versions of books or of other creative works. The rapid growth of the Worldwide Web has given us a foretaste of things to come: a future when our libraries, at the press of a button, can come to us, wherever we are, whenever we wish. This has profound implications for the citizens of California, as we wrestle with how to educate our youth and provide continuous opportunities for lifelong learning. If we do it right, we can take an important step toward lowering the economic and other barriers to access that divide people of different backgrounds and provide opportunities for all, independent of geography and local condition. In short, we must build the California Digital Library… This will be a "virtual" library that can be explored by all with access to the Internet. It will link together digital collections of knowledge and information distributed across the university, the state and beyond. http://www.ucop.edu/pres/comments/libwowalls.html 

See also the eScholarship Editions (CA Digital Library at UC) November 24, 2003 completed project to electronically publish nearly 1,400 UC Press digital books, making it the world’s largest collection of University press electronic books. Full text of books available free at http://content.cdlib.org/escholarship/  Realizing the limitations of other formats such as PDF (portable document format) online books were converted into XML (extensible markup language) which allows more flexible use of books through a highly interactive user interface, and the format supports special features such as fully linked footnote and index references, searching capabilities and detailed bibliographic data. Collaboration between eScholarship and UC Press allowed UC Press to study the relationship between the free, open access of electronic books and revenues from print books. “Preliminary analysis indicates that the availability of electronic editions has little impact on sales of print books, either positive or negative” http://www.ucinthevalley.org/articles/2003/nov24art2.htm
See also UC San Diego’s new online digital fish library Scripps Marine Vertebrate Collection, which uses MRI technology to create a high resolution 3-D online catalog of preserved fishes. MRI uses very large magnetic fields to image the water in the body or in tissues, resulting in complete 3-D data set of the internal organs of the fish http://www.ucop.edu/sciencetoday/article/2688 

Similar to the libraries movement toward universal access to digital information, there is an exciting Open Educational Resources (OER) movement to make instructional materials as available as possible to as many as possible. OER are teaching, learning, and research resources that reside in the public domain or have been released under an intellectual property license that permits their free use or re-purposing by others. Open educational resources include full courses, course materials, modules, textbooks, streaming videos, tests, software, and any other tools, materials, or techniques used to support access to knowledge. For further information about Open Educational Resources, to which Hewlett Foundation has substantially contributed, see http://www.hewlett.org/Programs/Education/OER/openEdResources.htm  

Public K-12 school systems have long been based on the value of free education and wide dissemination of information, so not surprisingly several in the K-12 community are embracing OER. See South African-based initiative re math/science textbooks online, Free High School Science Texts (FHSST), Cynthia Jimes Cynthia@iskme.org   

There are also several exciting examples of Open Educational Resources at the post-secondary level…

· Example: MIT Open Courseware: all courses posted online with interactive links http://ocw.mit.edu/OcwWeb/web/courses/courses/index.htm  

· Example: Rice University’s Connexions, at http://cnx.org/ 

Those who want to protect their legal rights to the materials they post, can structure their agreement to share accordingly at the Creative Commons website http://creativecommons.org/    The legal aspects are discussed at http://wiki.creativecommons.org/Legal_Concepts   

The California Community Colleges system has been active in implementing the Open Educational Resources initiative, and OER is the subject of a bill (AB 577) now pending before the California State Legislature. For text of California AB 577, see   http://www.assembly.ca.gov/acs/acsframeset2text.htm 

As we approach the task of making Online Educational Resources fully accessible to everyone, including persons with disabilities, it is important to remember that the accessibility of curriculum materials is only one component of making accessible our online (distance) education. There are important access challenges in the areas of interaction between the instructor and the student (chat room, email, webcast, etc.), and in the assessment instruments (testing) used to evaluate/measure the student’s acquired mastery over the subject matter.

         
� Competent authority is defined in 36 CFR 701.6(b)(2) as follows:  (i) In cases of blindness, visual disability, or physical limitations ‘‘competent authority’’ is defined to include doctors of medicine, doctors of osteopathy, ophthalmologists, optometrists, registered nurses, therapists, professional staff of hospitals, institutions, and public or welfare agencies (e.g., social workers, case workers, counselors, rehabilitation teachers, and superintendents).  (ii) In the case of a reading disability from organic dysfunction, competent authority is defined as doctors of medicine who may consult with colleagues in associated disciplines. 
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